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Organization for Security and Co-operation in Europe
High Commissioner on National Minorities

The Hague, 20 December 2010

His Excellency Volodymyr Lytvyn
Chairman of the Verkhovna Rada of Ukraine
Kyiv

Dear Chairman,

Thank you very much for your letter dated 17 November 2010 informing me about the latest
developments concerning the Verkhovna Rada’s legislative work on the Draft Law on
Languages in Ukraine (No 1015-3).

As we agreed, [ am enclosing my assessment of this Draft Law. It is commendable that the
Draft Language Law aims to introduce a far-reaching reform of the legislative framework
concerning language issues. While I have noted a number of positive aspects, the Draft
Language Law also presents several considerable deficiencies. Qverall, the Draft Law fails to
regulate the use of languages in Ukraine in a way which meets international minority rights
standards, facilitates a balance between the interests of different communities, or promotes
integration and stability of Ukxainian society. In my assessment, the Draft Language Law is
likely to increase ather than decrease tensions between speakers of different languages and to
reinforce existing divisions in society, thus making the Draft Law counter-productive to the
stabilization of Ukrainian society.

[ therefore recommend the Ukrainian authorities to refrain from considering the Draft
Language Law in its current format and instead to pursue a comprehensive reform of
Ukraine's outdated legislative framework concerning minority rights and language issues. As
indicated earlier in owr previous meetings and correspondence, I believe that a broad and
transparent consultation process involving representatives of national minorities, the different
linguistic communities, and civil society at large can facilitate a reasonable societal
compromise and ensure that State interests as well as those of all communities are upheld and
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I trust that my assessment of the Draft Law on Languages will be given consideration in the
Verkhovna Reda and I encourage you to share it with all Pcople’s Deputics.

As always I stand ready to assist you and look forward to our future co-operation.

ours sincerely,

Knut Vollebaek
High Commissioner on Natignal Minorities

CC:
His Excellency Kostyantyn Gryshchenko, Minister for Foreign Affairs of Ukraine

P.0. Box 20062 Telephone Telefux henm@henm,org

2500 EB, The Hegue (+31-70) 312 55 00 (+31-70)363 59 [0 hotpofwww.eegs-honm.org
Prinseasegracht 22

2514 AP, The Hegue

The Netherlands
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L Introduction

1, During his official visit to Ukraine from 15 to 18 September 2010 the OSCE High
Commissioner on National Minerities (HCNM), Ambassador Knut Vollebaek,
met with the Chairmean of the Verkhovna Rada of Ukraine, H.E. Mr. Volodymyr
Lytvyn. The new draft legislation on langnage issues was one of the main subjects
of discussion. A few days before the meeting, a new comprehensive Draft Law on
Languages had been submitted to the Verkhovna Rada at the initiative of three
People's Deputies representing the parliamentary majority. This Draft Law “On
Languages in Ukraine” (No. 1015-3), registered with the Verkhovna Rada on 7
September 2010 (hereafter: the Draft Language Law), is the most systematic Draft
Law on this matter currently under consideration. It addresses all relevant spheres
of lanpuage use and would affect and require amendment of some three dozen
other laws. While it preserves Ukrainian as the sole State language, it grants
Russian a special role and provides for several other languages to be given
“regional” status.

2. During their meeting on 15 September 2010, the Chairman of the Verkhovna
Rada informed the High Commissioner that he had submitted the Draft Language
Law for assessment to a wide circle of specialists and academic institutions. He

e ‘7
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also requested an assessment from the HCNM, based on his mandate and his wide
experience with languege issues and legislation throughout the OSCE region.

II. The language situation in Ukraine

3. According to the 2001 Census, the majority of citizens in Ukraine are ethnic
Ukrainians (77.8%), while Russians form the most sizeable minority (17.3%). The
remaining 5 per cent of the population includes Belarusians, Moldovans, Crimean
Tatars, Bulgerians, Hungarians, Romanians, Poles, Jews and many other smatler
minority groups. Of the total population of Ukraine, 67.5 per cent declared
Ukrainian to be their native language (vidna mova), while 29.6 per cent declared
Russian to be their native language.

4. These figures demonstrate that a considerable number of ethnic Ukrainians and
persons belonging to non-Russian minozities regard Russian as their native
language. The loss of the historic native language and the linguistic Russification
of many non-Russians, particulatly from the younger generation, is all part of the
difficult ethnolinguistic situation Ukraine inherited from the Soviet Union. The
suppression of non-Russian languages by Soviet authorities or their failure to
protect and promote these languages led to the predominance of Russian in a
number of fields and regions, in public as well as private life. Ukraine’s
bilingualism is still asymmetrical in the sense that a higher proportion of ethnic
Ukrainians are fluent in and actually use Russian in many communicative
situations than ethnic Russians fluent in and using Ukrainian,

5. The commitment to promote Ukrainian — which is both the native language of the
titwlar group and a means of communication as well as integration in Ukraine’s
multiethnic society — started with the adoption of the 1989 Law “On Languages in
the Ukrainian Soviet Socialist Republic” and found its constitutional expression in
1996. Article 10 of the Constitution declares Ukrainian as the State language and
ensures the comprehensive development and functioning of the Ukrainian
language in all spheres of social life throughout the entire territory of Ukraine. At
the same time, Article 10 guarantees the free development, use and protection of
Russian and other languages of national minorities of Ukraine,

6. While the debate on the revival of the State language and its relation to Russian
and other languages spoken in Ukraine preceded the independence of Ukraine and
continues today, its duration, intensity and scope testifies fo the cardinal
importance of all matters related to language policy for the stability and future of
Ukrainian society. Some elements of the different policies of successive Ukrainian
Governments aimed at strengthening the State language in various fields through
more or less stringent measures were perceived by parts of the population as an
atternpt to limit the expression of minority ethnic and/or linguistic identity and,
ultimately, to assimilate minorities. On the other hand, the persisting dominance
of Russian in certain flelds and regions is perceived by others as a failure by the
State to live up to the constitutional commitment to protect and promote Ukrainian
as the sole State language in Ukraine, Some ethnic Ukrainians see their linguistic
rights and indeed their linguistic identity threatened by this development. While
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the level of ethnolinguistic tolerance in interpersonal relations in Ukraine i3 in
general high, the politicization of language issues and the ethnolinguistic divisions
in society give rise to concerns.

ITI. The Draft Language Law

7.

10.

The Draft Law of Ukraine “on Languages in Ukraine” as registered with the
Verkhovna Rada on 7 September 2010. It consists of eleven chapters and was
drafted by Oleksandr Yefremov (“Party of Regions”), Petro Symonenko
(“Communist Party™) and Serhiy Hrymevetsky (“Lytvyn Bloc™). The general
provisions of Chapter One (Articles 1-9) determine Ukrainian as the sole State
lauguage. The Draft Language Law also describes the role of the Russian
language in Ukraine, referring, Inter alla, to “Ukrainian-Russian bilingualism®,
and it is the only non-State language to receive separate mention in specific
provisions in the Draft, Regarding regional languages, the Draft Language Law
introduces a threshold according to which 10 per cent of the inhabitants of certain
territorial or peographical units need to be speakers (nosiyi) of a minority
language for it to qualify as a regional language to be used officially on a par
(narival) with the State language by the local state administration, the
Govermnment of the Autonomous Republic of Crimea (ARC) and local selfs
government bodies. In addition, the Draft Language Law includes provisions on
the use of Russian in other fields, unrelated to whether or not it qualifies as a
regional language in a certain geographical unit. For example within the education
system teaching of and in Russian is not subject to the threshold requirement.
Other exceptions to the threshold requirement include the official publication of
central State acts in Ukrainian and Russian, information contained in passports in
Ukrainian and Russian and the unconditional use of Russian on a par with
Ukrainian in pre-trial investigation, interrogation and prosecutings. Chapter Four
(Articles 25-27) leaves room for choice in the use of languages in the media, apart
from the requirement of at least 60 per cent State language programming and at

least 20 per cent Russian lenguage programming on State-owned nationwide radio

and television broadeasting. Relying in part on the threshold prerequisite, the
extent to which a language other than the State language may be used by central
and local authorities, the judiciary and in economic and social activities is
specified further in Chapter Two (Articles 10-20).

According to its Explanatory Note, the Draft Language Law has been submitted in
order to fulfill “the obligations of Ukraine to implement the European Charter for
Regional or Minority Languages ratified by the Verkhovna Rada of Ukraine.”

The European Charter for Regional or Minority Languages (ECRML) was opened
for signature In Strasbourg on 5 November 1992 and entered into force on 1
March 1998, Ukraine signed the ECRML on 2 May 1996 and ratified it on 15
May 2003. It entered into force in Ukraine on 1 Janvary 2006.

The overarching spirit of the ECRML is to safeguard cultural heritage. Its sim is
to protect and promote regional and minority languages as well as to ensuze that
speakers of regional and minority languages can use their language both in private
and in public. The ECRML is structured accordingly. Part II, Article 7, of the
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ECRML draws up the general principles for policies, legislation and practice and
is applicable to all regional and minority langnages within the territory of the
State, regardless of the extent of its commitments under Part III. Part ITI, Articles
& to 14, concerns specific measures to ensure the use of regional and minority
languages in public life. When specifying which languages Part II shall cover,
States must choose from a list of optional measures and apply them “according to
the situation of each of these langnages” (Article 7(1)). Being deemed a matter of
internal State policy, the ECRML does not provide clear guidance on the status of
languages. However, the widespread use of a language does not negate its right to
protection. To this end, it is important to note that any weakening of the State or
official language(s) runs contrary to the spirit of the ECRML." The protection and
promotion of regional and minority languages should not be at the expense of the
State or official language(s). Similarly, this is also expressed in Articles 5(2) and
14(3) of the Framework Convention for the Profection of National Minorities
(FCNM) concerning general integration policies and education respectively.

IV. The High Commissioner’s approach: integration with respect for

11.

12

13

diversity

The general approach of the HCNM throughout the OSCE area is based on
integration with respect for diversity, The aim underlying this policy is to create a
society in which all members, including persons belonging to national minorities,
share and build a feeling of common identity while recognizing their differences.
Such an approach entails the integration of societies rather than info societics and
a focus on society as a whole. It is important to acknowledge that persons
belonging to national minorities represent an enrichment of society, rather than
just tolerating their presence.

Likewise, national minorities have a responsibility to integrate and to co-operate
with legitimate integration policies. A successful State must ensure social
cohesion within its territory. This is particularly the case when a counfry is going
through a tfransitory phase. However, ensuring successful cohesion needs to take
into account appropriate respect for and a balance between integration and
diversity. An exclusive approach to nation building such as elevating some groups
within society above others or a lack of sensitivity about sense of identity,
increases the potential for tension and conflict. Accordingly, there is no
contradiction between promoting minority rights and the interests of the majority
and strengthening nationhood. On the contrary, striving towards interethnic
harmony is in the State’s own interest.

. The State language can be an effective tool in ensuring cohesion. Consequently,

promoting the use of the State language constitutes a legitimate State interest.
Moreover, knowledge of the State langnage is also beneficial to persons belonging
to national minorities. Having & command of the State language increases the
opportunities for effective participation in society at all levels. This requires that
persons belonging to national minorities are given and meake use of the

! Comumittee of the Experts on the ECRML, 7 Tuly 2010, ECRML (20106, Para. 71.
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longer suit the reality of today's Ukraine and thely inter-relations lack clarity.”

17. The Committee of the Experts on the ECRML in 2008 found:
“In Ukraine, the Law on Languages dates back to 1989 and does not
correspond to the present situation. [...] The Ukrainian authorities are invited
to better coordinate the whole language policy in consultation with the speakers
and to adopt a new legislation that reflects today's situation in Ulraine ™

18.In recent years, the Commissioner on Human Rights’ and the Buropean
Commission egainst Racism and Intolerance®, both bodies of the Council of
Europe, have made identical recommendatmns calling for new legislation on
language and national minority issues to be adopted as soon as possible,

A. Positive characteristics of the Draft Language Law

19. The cwrrent Draft Language Law has a number of positive chavacteristics, The
first is the Draft Law’s aim to introduce a far-reaching reform of the legislative
framework concerning language issues. As indicated above, such a reform is long
overdue,

20. The Draft Language Law furthermore takes a comprehensive approach, covering
all relevant arcas of language use, rather than pursuing reforms in an ad hoc
manner in specific areas as has been the case in the last couple of years. If
adopted, the Draft Language Law could contribute to achieving greater clarity and
legal certainty.

21. Another positive element of the Draft Language Law is that its stated point of
departure is compliance with the international human and minority rights
instruments by which Ukraine is bound.

22, This rights-based approach of the Draft Law could help to provide lega! certainty
regarding the rights and obligations related to the use of both the majarity and the
minority languages in all relevant fields, including education, the media, contact
with public authorities, etc. This would help to remedy the current ambiguity of
the legal framework and could confribute to improving the dynamics of minority-
maejority relations in Ukraine and so case some of the tensions related to language
policy.

23. A particular improvement envisaged by the Draft Language Law ig the guarantees
it aims to introduce for the use of minority languages in education. Article 21(3)
and (4), of the Draft Law introduces a system whereby free parental choice in

3 ACFC of the Council of Europe, Second Opinion on Ukraine, 30 May 2008, ACRC/OP/II(2008)000, . ‘
Para. 9. .
4 Committes of the Experts on the ECRML, 7 July 2010, ECRML (2010)6, Para. 3.1 sub D. :
* Commissioner for Human Rights of the Council of Europe, Report of 26 September 2007, ‘ ‘
CommDH((2007)15, Para. 72: "The language issue is of significant importance in Ukraine. It is
therefore essential to have a set of clear rules with regard to the use of minority languages.
Improvements to the existing legislation would be welcome. They would provide grester lsgal certainty
and sustainability to existing arrangements.”

€ European Commission against Racism and Intolerance (ECRI), Third Report on Ukraine, 12 February
2008, CRI(2008)4 Paras. 17 and 19.
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gelecting the minority language to be used in & child’s schoo] education will form
the basia fior the establishment of clazses in a particular language, This will be
determined through a yet to be defined mandatary procsadurs, Such & provision
would meet one of the HCNM's main recommendations regarding the education
tights of national minorities in Ukraine,

24, Angther important improvement envisaged by the Draft Language Law coneems
the use of minority lanpuages by the local authorities in aveas of concentmated
settlerment. Currently, the legislative framewotk governing the use of minority
lpoguages in relations with sdminisivative authorities (Axticle & of the Law on
Matlanial Minarities agd Acticle 3 of the Law on Langusges) provides that a
minornty languase can be used by various public bodizs as & working languags
only in the localitica where a minority constitules & majority, This threshold is
rather high, and has been criticized by the mlwant international monitoring bodies
and would beneflt fram a signifisant redustion,”

B. Shortcomings of the Draft Langunage Law

25. While the Draft Lanmuages Faw prasents a number of sipnificant improvemenis, in
the HCWNM's asscssment of the High Commissioner it aleo presents several
considerable shoricomings, embipuities and lacunse. These deficiencies -
analysed below separately — not u.ul;f obstruct the effective implememation of a
comprehensive reform of the [an regulation could also lead to a
woekening of the State language. The [atter m&pu?t'_[m- could inerense rather than
o decrease tensions between groups of speakers of different lanpueges, thus
making the Draft Law cotmter-productive to the stability of Ukmainian society.

Refarm of the langrage repulation shoutd be lUnked to reform of minority Issues

26, First of all, the HCNM iz conoerned about the fact that the current Dimft Langueags
Law pursues language regulation reform in isclation from the legal framewarlk
governing minority issues. As the HONM has previously recommendad, for such
reformm to be effective, it muat go haud in hand with a parailel reiorm of the
existing legislation on minority 1sauss. The legal fmmework covering both ficlds
in closely related and overaps v a large extent. Therefore, If the current Draft
Language Law is adopted without reforming the lepialation oo minority rights,
this could lead to firther contradictions and ambiguity within the existing legal
framework, For cxample Paragraph 16 ol Chupler X1 (Transiory Provisions) of
the eurrant Deaft Lanpuape Law only foresess a modificatlon of Artisle & of the
Law “On National Minorites in Ukraine” and is therefore too narrow in scope. A
twospronged approach is therefore recommended, addressing reform in both areas
concurrently, based on adequate consultations with all affected groups.

The Draft Language Low uses inadequate criteria

T ACFS af the Conncil of Burope, Second Opinlen on Ulanine, 30 May 2008, ACFCAODIR 20081000,
Para. 154; wnd Committoe of Miniaters of the Conncil of Europe, Recommendation RecChL{2010, 7
July 2010, Porm, 2,
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27. Article 1 of the Draft Language Law defines “regional language group” as “group
of persons residing in a given region (settlement) and using predominantly one
language”, while Article 8(3) establishes a threshold of 10 per cent of “speakers™
(nosiyi) of a regional language. The way in which the Draft Language Law
approaches and defines the beneficiaries of the guarantees contained in the Law is
thus problematic. First, it is based on the criterion of “use” rather than “choice”. In
regions in which a certain language is dominant — be it the State language or a
minority language — the use of language will not necessarily coincide with that of
the preferred choice of the individual as that person will almost certainly be nnder
economic or social pressure to use the dominant language of that area. This
criterion is therefore likely to disadvantage in particular speakers of smaller
minority languages. Second, no accurate or up-to-date statistics on the linguistic
preferences of Ukraine’s citizens exist (or indeed on their actual *use” of different
languages). This data is crucial for the effective application of the main provisions
of the Draft Law such as for example the determination of the languages that
qualify as a “regional language” on the basis of Article 8(3). The 2001 Census
data on declared native language is the only source that might be used as an
indicator of individuals’ linguistic preferences.

The Draft Language Law fails to adequately protect smaller minority languages

28. Another concern of the HCNM regarding the Draft Language Law is related to its
limited scope of application, which unjustifiably restricts the protection of smaller
languages in & number of ways and takes insufficient account of Ukraine’s
international obligations in this particular field as well as in other parts of its legal
framework.

29. The proclaimed aim of the Draft Language Law, as expressed in Article 2, is the
“regulation of social life in the sphere of comprehensive development and use by
the population of the Ukrainian, Russian and other languages”. Asticle S
{Purposes and Principles of the State Language Policy) furthermore states that the
Draft Language Law guarantees the “free development of the Russian language,
other regional or minority languages, the xight to linguistic self-determination and
language preferences of every individual.” While it formally also includes the
protection of “other minority languages” (see Article 8), the Draft Law almost
exclusively focuses on the protection and promotion of the Russian language and
fails to afford adequate protection to smaller minority languages. This approach,
which is due to a number of factors, misrepresents the object and purpose of the
international human and minority rights instruments to which Ukraine is party,
including the ECRML and the FCNM.

30. First, the principal protective elements of the Draft Language Law only apply to
those minority languages which have acquired the status of “regional language”
by reaching the threshold set by Asticle 8(3). As explained above, the criterion
used here is the “use™ rather than the “choice” of a certain language, which is
likely to disadvantage speakers of smaller minority languages who are not always
free to use their language of preferencs.
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31. Second, while the “territory” named in Article 8(3) can consist of administrative
territorial units at different levels, the province or “oblast” is also one of the most
important levels at which minority languages are to be nsed.® Given the
demographic and ethnocultural composition of Ukraine, very few langunages will
reach the required 10 per cent threshold and thus qualify as a “regional language™.
In addition to Russian in a majority of the Ukrainian oblasts, only Hungarian (in
Zakarpattia), Romanian (in Chemivtsi) and possibly — depending on the criteria
used — Crimean Tatar (in Crimea) will reach this threshold® Other minority
languages spoken by a relatively large number of speakers, but who are not
sufficiently concentrated in one area in order to meet the 10 per cent threshold at
oblast level, would therefore not qualify for protection at regional and national
levels.

32. Third, while Article 8(1) of the Draft Language Law states that the Law shall
apply to “all regional or minority languages of Ukrainc used on its territory™,
Axticle 8(2) seems to restrict the application of the Law to the languages listed in
this provision, thus excluding all others. If this is indeed the intention and eventual
consequence of the Draft Language Law, then this provision fails to take account
of Ukraine’s international obligations, infer alia, under the FCNM and the
relevant OSCE Commitments, which also apply to other minority languages not
mentioned in Article 8(2). Furthermore, as noted by the Committee of Experts on
the ECRML, such a limited scope of application may well contradict the Charter
itself, Part II of which also applies to languages not included in Ukraine’s
instrument of ratification such as Karaim, Krimchak and Ruthenian *°

The Draft Language Law is likely to weaken the State language and increase
tansion

33. One of the most important concerns of the HCNM regarding the Draft Langnage
Law relates to its potential negative impact on the position and use of the State
language. If such & development should occur, it could undermine the mportant
role of the State language as a tool of social integration and increase rather than
decrease tensions concerning language issues in Ukraine. It would also reinforce
existing divisions by language in society.

? It is unclear how the uae of a “ragional or minority language” will ba determined at the sub-regional
level, e.g. at village, city, neighbourood or rayon level, and how multiple “regional and minority
Janguages” of different level on the sams territory will interact, The Draft Language Law does not
stipulate this, leaving this importent aspect of the scope of application waregulated. Furthermors,
currently, the Constitution doss not allocate any competences in the sphere of language regulation to
administratlve authoritles at this level.

? Whether Crimean Tatar will qualify a3 a “reglonal language” will depend on the Interpretation of the
eritaria used in the applicatlon of Article 8(3). The definitions of “linguistic group™ and “linguistic
minority” of Article 1 refer to a group “using predominantly” a certain language. If these definitions
are intetpreted literally, then Crimean Tater wauld not qualify for official status in the ARC, as by no
means do all Crimean Tatars “predominantly use” this language and therefore the total number of
speakers using Crimean Tatar “predominantly” will not roach the 10 per cent thraghold required by the
Draft Language Law,

' Committee of the Experts on the ECRML, 7 July 2010, ECRML, (2010)6, Chapter 3, sub Z,
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34. The Draft Language Law officially declares that it is based on “recognition and
comprehensive development of Ukrainian as the State language” (Article 5(1) and
that it shall safeguard *[...] the comprehensive development and functioning of
Ukrainian as the State language in all spheres of public life on the whole tertitory
of Ukraine” (Article 5 (2.1)). A provision specifically targetting the protection of
the State language furthermore states:

“Ukrainian as the State language is mandatory for use on the whole territory of
Ukraine in the work of legislative, executive and judicial bodies of power, in
internarional treaties, in the educational process, in educational establishments
within the scope prescribed by the present Law. The State promotes the use of
the State language in the mass media, science, culture and other spheres of
public life.

Article 8(9) stipulates:

“None of the provisions of this Law on measures for development, use and
protection of regional or minority languages shall be interpreted as presenting
an obstacle to gaining a command of the State language.”

35, Another declared aim of the Draft Language Law, as stated in Article 5(3), is fo
“promote multilingualism”, while Article 7(2) refers to “Ukrainian-Russian
bilingualism”, The Draft Language Law does not define these terms.

36. The central question which arises is whether the Draft Language Law strikes an
adequate balance between, on the one hand, ensuring an effective functioning of
the State language as an effective tool in securing cohesion between all linguistic
groups of the countty, and, on the other hand, protecting the right of persons
belonging to national minorities to preserve their identity and their language.
Essential for this balance, as set out above, is that persons belonging to national
minorities are given the opportunity to learn the State language sufficiently well
so as to be able to make use of it. The HCNM has doubts as to whether the

- provisions of the Draft Law could achieve this, An enalysis of the provisions of
the Draft Language Law in the arcas of public administration, education and the
media illustrates this concern

2) Public Administration

37. The structure and provisions of the Draft Language Law introduce a system in
which regional languages “shall be used on a par with the State language on the
given territory of Ukraine” [emphasis added]. On the basis of Article 8(6) this
applies first and foremost to the “local state administration in the given territory”
as well as to “local self-government bodies”.!! Acts issued by local self-
govemment bodies in the regional language in these areas shall have “equal legal
force” (Article 11(2)), while the regional language shall be uged “on a par” with
the State language “in the work, documentation and records of the local State
administrations and self~government bodies” (Article 12(1)). The regional

' This provision also refers to language use by the Governmient of the ARC even though this issus is
already regulated by the Constitution of the ARC.

10
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language will also be used in correspondence, in meetings and in other documents
of the local self-government bodies (Article 12(6). The regional language will also
be used in elections and referenda (Article 13), in official documents which
“certify identity of a citizen of Ukraine or provide personal information”, civil
status documents or documents related to the educational process (Article 14(1)),
for example diplomas, etc. In the relevant regions, the regional language will also
be used in the judiciary (Article 15). While the Draft Language Law containg &
general provision to the effect that the need to provide services in different
languages “shall be taken into account during recruitment of professional staff”,
the Law contains no provisions on the requirement for civil servants to speak or
master the State language,

38. As described above, due to the linguistic and geographic situation and the

composition of the population of Ukraine, Russian, as a language used by 10 per
cent or more of the inhabitanuts of a certain oblast, will be used “on a par with the
State language” in a majority of oblasts. Other minority languages will largely
miss out on protection provided by the Draft Language Law. As a result, the Draft
Law will, first and foremost, apply to Russian, which will be used “on a par with
the State language” in most of the country.

39, In addition to the relevant administrative bodies at sub-national level, Russian will

also have special status at pational level, including in its use by the central State
bodies (Article 11(1)), in all passports (Article 14(1)), in pretrial investigations
and other work of the prosecutor (Article 16), while in other important areas such
as teaching and the education system, existing provisions stimulating or
guaranteeing the use of the State language would be reduced or abolished (see
below).

b) Education

40, In the field of gducation, the role of the State language, which has gradually

4],

increased since Ukraine’s independence due to various factors, would be
significantly weakened because of & munber of reasons. The Draft Language Law
(Article 21) foresees a retwn to the situation in which the entire education
curriculum from pre-school to university could be conducted in Russian.'? With
the exception of Ukrainian language and literature (Article 21 (8)), all subjects
would be taught in Russian in State and municipal educational institutions. In
private educational establishments, there would be special provisions regarding
the teaching of the State language (Article 21 (6)). Apart from Ukrainian language
and literature, examinations for school leavers and the selection procedures for
universities could also be conducted exclusively in Russian or another minority
language.

The education reforms foreseen by the Draft Language Law run counter to the
previous recommendations of the HCNM, according to which the education
system for minorities must strike a balance between the goal of preserving and

13 Article 21 (2) also refers to regional or minority languages which reach the 10 per cant thrashold. For
the reasons explained above, realistically this would only apply to Hungarian as other minority
languages do not qualify.
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developing minority identities and languages, on the one hand, and that of the
integration of minorities into the society in which they live, on the other. The
realization of this aim should be sought through carefully balanced measures that
will help children to achieve a better proficiency in the State language without
restricting the possibility to study in their own minority language, The Draft Law
is likely to lead to & predominantly monolingual education system in minority-
language schools, which is unlikely to offer adequate opportunities for children
from a minority background to develop sufficient State language skills. It is
doubtful that classes in Ukrainian language and literature alone will provide these
opportunities, particularly in a region and an environment where the minority
language is dominant and where there is little incentive to study and use the State
language in the employment sector or for access to higher education. Finally, such
gé: ?{pﬁrfeﬁh runs counter to the object and purpose of both the FCNM" and the

42. In conclusion, in spite of the assertion in Article 8(9) of the Draft Language Law
that “[n]one of the provisions of this Law [...] shall be interpreted as presenting an
obstacle to geining a command of the State language”, there are serious concerns
that the approach and content of the Draft Law will lead to a significant decrease
in the interest in and opportunities for studying the State language in a large parts
of Ukraine, thus reinforcing existing language divisions.

¢) The Media

43, The Draft Language Law also foresees the abolition of restrictions on the use of
minority or regional languages in the media sector. Article 24(4) provides for the
abolition of most restrictions on the use of language in the cinems, while
Article 25(4) does the same for the broadcast media and Article 27(1) would end
all language restrictions in advertising., On the basis of the Draft Law, language
quotas for programmes to be broadcast in the State language would only apply to
the State-run or public broadcasting channels (Article 25(3)). The print media
would not be subject to any language quota or regulation (Article 25(6)).

44, The HCNM has in the past expressed his concern about language quotas and
other restrictions concerning the use of minority languages in the broadcast media,
particularly where these present a disproportionats burden to the media outlets of
smaller minorities. However, removing almost all regulation and restrictions
concerning the use of the State language in the broadcast and print media, in
particular in the private sector, may seriously undermine the use of the State
language. Market considerations, in combination with the situation of
asymmetrical bilingvalism in Ukraine, will promote the import and production of

¥ See Article 14(3) of tha FCNM, which provides that the right to be taught the minority language or
to receive instruction in this language contained in Article 14(2) “shall be implemented without
prejudice to the learning of the offlcial languege or the teaching in this language.” Furthermore, the
Advisory Committee recalled in its Second Opinion that “the main criterfa for the introduction of
minority language educatlon should be the existence of e 'sufficient demand’ rather than the sthnic
vomposition of the region at issuc.” Sce Paragraph 191 of the Second Opinion, 2008,

4 Sea Article 8.1 of the ECRML, which states that teaching in or of minority languages shall be made
available “without prejudice to the teaching of the officlal language(s) of the State.”
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Russian-language programmes, films and publications as these will be
considerably cheaper to produce or import. Moreover, they are mors likely to
reach a2 wider audience consisting not only of the Russian-speaking community
but also of the majority of Ukrainian speskers who are fluent in Russian. Such
deregulation would be unique as most OSCE participating States regulate in order
to ensure the adequate presence of the State language in the media, in particular in
the broadeast media, This applies not only to “smaller” languages such as Duich
or the Scandinavian languages but also to larger ones such as French.

43, Based on an analysis of the provisions of the Draft State Language Law in the
above mentioned areas, the HCNM is of the opinion that the Draft Law is likely to
lead to a decrease in use of the State language in itaportant areas of public life
such as public administration, the media and the education system. The provisions
concerning the last area might alse underrnine the opportunities and incentives for
large sections of Ukraine’s population to achieve a sufficient command of the
State language. All in all, instead of promoting bilingualism with a proficiency in
the State language and in Russian or another minority language, the Draft
Language Law is likely to weaken the State language, thus increasing existing
linguistic divisions within the country, Finally, adopting the Draft Law in its
current format may provoke sirong negative reactions from proponents of an
increased role for the State language, thus leading to a rise in tensions. Rather than
“strengthening the unity of Ukrainian society” as envisaged in Asticle 2 (Tasks of
the Language Law), if adopted in its current form, the Draft Law could have the
opposite effect.

The Draft Law provides insufficient guarantees for speakers of the State language

46, While Article 12(2) of the Draft Language Law states that the State shall
“guarantee provision of services to those having dealings with the state and local
self-government bodies in the State language”, the Law does not specifically
stipulate how this provision is to be implemented, in contrast with the elaborate
provisions on the use of regional languages. However, in regions where the use of
a minority language is dominant and where the local authorities will also be
dominated by the minority, there may well be a need for specific guarantees for
the use of the State language by the authorities.'S Furthermore, it is generally
acoepted that in such a situation where persons belonging fo the nationwide
majority are the numerical minority — a minority within a minority —~ those persons
are entitled to benefit from general minority rights protection if they so desire.”®

¥ 8ee for example Councii of Burope Commissioner for Human Rights, viewpoint of 25 January 2010,
ayailable at <http://www.coe.int/t/commissioner/Viewpoints/100125 en.asp >

1€ Sea the opinions of the ACFC, in particular the First Opinion on Finland, adopted on 22 September
2000, ACFC/INF/OP/I(2001)002 , para.17 (regarding the Finnish-speaking population on the Aland
Islands) and the Flrst Opinfon on Denmark, adopted on 22  September 2000,
ACFC/INF/QP/I{2001)005, para.20 (the ACFC criticized Denmark for a priori excluding persons of
ethnic Danish origln living in the home rule areas). Howsver, each time the ACFC qualifias the
situation by referring to the level of autcnomy enjoyed and/or the nature of the powers exercised by the
autharities of the subwstate unit, Depending on the compstences and the powers devolved, a person
belanging to the majority at national level, but constituting a minority ot regional level, can indeed be
in the need of protection undey the FCNM. Regarding a “minority-in-a-minority” that does not belong
to the majorlty population of the entire country, see the Opinion on Italy (2001), para.12. The position
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Therefore, it would be advisable to include specific guarantees for speakers of the
State language who live in regions where e minority or regional language is
dominant.

The Draft Language Law risks encroaching on civil liberties

47.

48.

49.

30.

Treaty obligations impose limits on what may be requived and/or prohibited in
telation to the use of language. In particular, attention should be given to the
provisions of Article 19 of the International Covenaut on Civil and Political
Rights (ICCPR) and Article 10 of the European Convention on Human Rights
(ECHR) on freedom of expression, which are two of the commerstones of
international humnan rights protection. The Constitution of Ukraine also sets out
important guarantess — see in particular Chapter II of the Constitution on Human
and Citizens' Rights, Freedomgs and Duties, which includes provisions on the right
to respect for private and family life (Article 32), the right to freedom of thought,
speech and free expression (Article 34) and the freedom of literary, artistic,
scientific and technical creativity (Article 54).

As a general rule, when determining whether and to what extent the State may
prescribe the use of a particular language, the distinction between the private and
public spheres is vital. In general, the State may not regulate the use of language
in the private sphere. However, while international hurman rights instruments refer
to the use of (minority) languages in public and in private, these same instruments
do not precisely delimit the “public” as opposed to the “private” spheres. Indeed
the spheres may overlap. This may well be the case, for example, when
individuals acting alone or in community with others seek to establish their own
private media outlets or schools.

The Draft Language Law contains several provisions which raise the question of
possible unjustified interference of the State with regard to the freedom of
¢xpression in the private sphere,

First, the reference in Article 9(1), to “legal liability” for “public hurmiliation or
disrespect, deliberate distortion of the Ukrainian or other languages in official
documents or other texts” is problematic in that it does not specify the kind of
liability entailed (civil, administrative andfor criminal liability), the kind of
expression or wording that constitutes such a /violation and under what
conditions. As such, this provision provides insufficient legal certainty and
therefore may run counter to the rule of law and the freedom of expression.
Furthermore, while the current Draft Language Law (Articles 9(3), (4) and (5))
also aims to provide more clarity on remedies for infringements of language
rights, these provisions remain largely of a declaratory nature and offer
insufficient clarity.

of the ACFC has also been adopted by the CoE Venice Commigslon in its "Opinion on Possible Groups
of Persons to which the Framework Convention for the Protection of National Minorities Could Be
Applied in Belgium”, CDL-AD(2002)1, Strasbourg, 12 March 2002, <hitp:/fwww.venice.coeint>,
paras. 10.19,
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51. Second, according to Article 19(3) “[it] shell be forbidden for enterprises,
establishments and organizations, irrespective of the form of ownership, to adopt
any internal rules preventing or restricting communication between employees in
the State, Russian and other languages.” The scope of application of this provision
is too far-reaching in that it for example prohibits a company or a not-for-profit
otganization from adopting any internal rules on their working languages. It is
doubtful whether a legitimate public interest exists that justifies imposing such
far-reaching restrictions. The same concern applies to the equally far-reaching but
unclear and potentially contradictory obligations coutained in Article 8(7). This
provision mekes it “mendatory” for a whole range of entities including
“associations of citizens, establishments, organizations, enterprises, their officials,
public servants and citizens who are involved in entrepreneurial activity and
natural persons” to “take measures™ for the “development, use and protection” of
the regional language in the respective region. Again, such z general and
undefined obligation for such a wide range of private entities, irrespective of their
ownership or tasks, may give rise to arbitrary and/or disproportionate interference
with the freedom of association and expression.

VI. Conelusion and Recommendations

52. 1t is commendable that the Draft Language Law aims to introduce a far-reaching
reform of the legislative framework concerning language issues.

53. While the Draft Language Law presents a number of significant improvements, it
also presents several considerable deficiencies. Overall, the Draft Language Law
fails to regulate the use of languages in Uk:raine in a way which meets
international minority rights standards, facilitates a balance between the interests
of different communities and promotes integration and stability of the Ukrainian
society,

54. The Draft Language Law pursues language regulation reform in isolation of that
of the legal framework governing minority issues.

53. The criterion of “language use” underlying the definition of beneficiaries of the
guarantees contained in the Draft Law is inadequate, ag it neglects the linguistic
preferences and linguistic identity of citizens.

56, The Draft Language Law fails to adequately protect smaller minority languages,
due to the almost exclusive focus on the protection and promotion of the Russian
language.

57. Instead of promoting bilingualism with a proficiency in the State language and in
Russian or another minority languege, the Draft Language Law is likely to
weaken the State language as an effective tool in ensuring social cohesion. In
public administration, the provisions of the Draft Language Law introduce a
system in which Russian would enjoy excessive benefits, elevating it de facto to
an official language across most of Ukraine’s territory and reducing incentives to
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58.

39.

60.

61.

62.

63,

use the State language. In the field of education, provisicns foreseen by the Draft
Language Law would have a negative effect on the motivation of children to learn
the State language and thus fail to ensute a balance between the goal of preserving
and developing minority identities and languages on the one hand and that of
promoting proficiency in the State language on the other hand. In the area of
media, the provisions foreseen by the Draft Language Law may seriously
undermine the use of the State language.

The Draft Language Law provides insufficient guarantees for speakers of the
Ukrainian language who live regions where a minority or regional language is
dominant. " ‘

The Draft Language Law contains provisions which raise questions as to possibly
unjustified interference of the State with the freedom of expression in the private
sphere.

Resulting from the deficiencies and shortcomings identified above, the Draft
Language Law is likely to increase rather than decrease tensions between groups
of speakers of different languages and to reinforce existing divisions in society,
thus making the Draft Law counter-productive to the stability of Ukrainian

society.

In addition, the Diraft Language Law fails to give consideration to the costs of
measures needed to implement the Law,

Based on the current assessment the HCNM recommends the Ukrainian
authorities to refrain from considering the Draft Language Law in its current
format, Instsad, a comprehensive reform of Ukraine’s outdated legislative
framework concerning minority rights and language issues should be pursued, to
bring this framework into line with the applicable international instruments to
which Ukzaine signed up over the last 15 years.

The elaboration of such a comprehensive reform should include a broad and
transparent consultation process involving representatives of national minorities,
the different linguistic communities, and civil society at large, in order to facilitate
finding a reasonable societal compromise and to ensure that State interests as well
as those of all communities are upheld and respected.
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